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DOCUMENTATION - GENERAL

Personal Care

Licensees (those running the homes),
must ensure that residents and SDMs,
if any, are provided with specified
documents upon admission, and
thereafter as revisions are made. These
documents must also be available
to family members and persons of
importance to the resident.1 The
required documentation is as follows:
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1

...continues on page 2

LTCHA, s. 78(1);
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13. Statement that residents are not required
to purchase care, services, programs or
goods from the licensee and may purchase
such things from other providers, subject to
any restrictions by the licensee, under the
regulations, with respect to the supply of
drugs;

...continued from page 1

1. Residents’ Bill of Rights;
2. LTCH’s mission statement;
3. LTCH’s policy to promote zero tolerance of
abuse and neglect of residents;

14. Disclosure of any non-arm’s length
relationships that exist between the licensee
and other providers who may offer care,
services, programs or goods to residents;

4. Explanation of the duty under the LTCHA to
make mandatory reports;
5. LTCH’s procedure for initiating complaints to
the licensee;

15. Information about the Residents’ Council,
including any information that may be
provided by the Residents’ Council for
inclusion in the package;

6. Written procedure, provided by the Director,2
for making complaints to the Director,
together with the name and telephone
number of the Director, or the name and
telephone number of a person designated by
the Director to receive complaints;

16. Information about the Family Council, if
any, including any information that may be
provided by the Family Council for inclusion
in the package;

7. Notification of the LTCH’s policy to minimize
the restraining of residents and how a copy of
the policy can be obtained;

17. Explanation of the whistle-blowing
protections under the LTCHA,3
18. Resident’s ability to retain a physician or
registered nurse in the extended class to
provide medical care in the home4;

8. Name and telephone number of the licensee;
9. Statement of the maximum amount that a
resident can be charged under the LTCHA for
each type of accommodation offered in that
LTCH;

19. Resident’s obligation to pay the basic
accommodation charge;
20. Obligation of the resident to pay
accommodation charges during a medical,
psychiatric, vacation or casual absence;

10. Statement of the reductions available under
the regulations, and the amount that qualified
residents can be charged for each type of
accommodation offered in that LTCH;
11. Information about what is paid for by funding
under the LTCHA or the Local Health System
Integration Act, 2006 or the payments that
residents make for accommodation and for
which residents do not have to pay additional
charges;

21. Method to apply to the Director for
a reduction in the charge for basic
accommodation and the supporting
documentation that may be required,
including the resident’s Notice of Assessment
issued under the Income Tax Act (Canada) for
the resident’s most recent taxation year.

12. List of what is available in the LTCH for an
extra charge, and the amount of the extra
charge;

22. List of the charges that a licensee is
prohibited from charging a resident under the
LTCHA.

2

The Director is the head of the X-Ray Safety and Long-Term
Care Homes Branch of the Ministry of Health and Long-Term
Care.

3

LTCHA s. 78(2).

4

Physicians or registered nurses extended class must still
meet the requirements of O. Reg. 79/10 sections 82 & 83.

5

O. Reg. 79/10, s. 224(1).
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23. List of goods and services that the licensee
may charge for under the LTCHA and the
charges for those goods and services.
24. Resident’s ability to have money deposited in
a trust account at the LTCHA; and,
25. Ministry’s toll-free telephone number for
making complaints about homes and its
hours of service.5
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There is also information which must be posted
in the home and communicated to those who
cannot read.6

REGULATED DOCUMENTS
“Regulated Documents” were introduced as a
new requirement under the LTCHA.
Regulated Documents are defined in the
legislation and regulations, and must meet
certain requirements.7 Licensees are prohibited
from presenting these documents to prospective
residents, residents or their SDMs unless the
documents comply with all the legislative
requirements and have been “certified” by a lawyer.
Certification appears to mean that the licensee’s
lawyer has reviewed the document and states that,
in their opinion, the document is legally correct and
meets the standards set out in the LTCHA and its
regulations. Whether it actually does or not may be
the subject of some debate, as you will see later.
At present, there are two types of regulated
documents. These are:
1. An agreement between the licensee and a
resident or a person authorized to enter into
such an agreement on the resident’s behalf
for allowable resident charges; or

However, this section does not apply to admission
to a LTCH or transfer to a secure unit within the
home, as there MUST be consent or the admission
cannot take place.10

ADMISSION AGREEMENTS
While
homes
may
present
“admission
agreements” to residents/SDMs, there is no
requirement that the person sign such a document
in order to be admitted into basic accommodation.
Whether or not the resident signs such a
document, the LTCHA makes them responsible
for paying the fee.11 Residents cannot be refused
admission because they do not sign an “admission
agreement” or similar document.
Agreements for Allowable Charges
Long-term care homes may present two different
types of resident charge agreements.
1. Accommodation
The first type of agreement relates to basic or
preferred accommodation.
These documents
must be separate from all other agreements and
can contain only provisions about the following:
1. The amount of the charge, subject to any
reduction in the charge approved by the
Director, and the financial obligation of the
resident to pay the charge.

2. Any document containing a consent or
directive with respect to “treatment” as
defined in the Heath Care Consent Act
(“HCCA”) including a “course of treatment” or
a “plan of treatment”.8

2. The licensee’s obligation to provide
the goods and services included in
basic accommodation or preferred
accommodation.

The LTCHA also prohibits the home from coercing
residents into signing documents or agreements.
The home is prohibited from telling a resident/SDM
that the resident will be discharged from the home,
or refused admission, because they:

3. The licensee’s obligation to give the resident
at least 30 days written notice of any
increases in accommodation charges.
4. Reasonable interest charges if the home
is going to charge interest for missed,
incomplete or late payments. It also must
clearly state that if the home is charging
interest, they cannot do so if the resident has
applied for a rate reduction and is waiting for
approval.

1. Refuse to sign a document;
2. Void an agreement; or
3. Give, refuse to give, withdraw or revoke a
consent or directive with respect to treatment
or care.9
6

LTCHA, s. 79(2).

7

LTCHA, s. 80., O. Reg. 79/10, s. 227.

8

O. Reg. 79/10, s. 227(1).

9

LTCHA, s. 83(1).

10

LTCHA, s. 83(2).

11

LTCHA, s. 91(3).

5. The licensee’s obligation to provide
a monthly statement with an itemized
statement of the charges made to the
resident within the month.
If the home wishes to charge more than the basic
accommodation rate for a room which is designated
ACE Newsletter
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as semi-private or private accommodation,12 there
must be an agreement in writing for the higher
rate, called the preferred accommodation rate.
Unlike the basic accommodation rate, which is the
same no matter what home you live in, preferred
accommodation varies between homes based on
the age of the home and the date of admission.13
If the resident or their SDM does not sign such
an agreement, the home may only charge the
basic accommodation rate, even if the room is
structurally preferred accommodation.14
2. Unfunded Services
The second type of resident charge agreement
relates to “unfunded services”.
These are
services such as cable, telephone, hairdressing
or chiropody. There must be a written agreement
signed by the resident, the person authorized
to manage their finances, or the person who is
agreeing to pay for those services. If there is no
written agreement, the home cannot charge for
these services.
One should be very careful when deciding
which services to pay for: ask yourself whether
or not it is something that the resident truly
needs. For example, “valet” services, paying
for sewing buttons on, ironing, hemming, is
generally a monthly fee for which the resident
gets little service. On the other hand, cable TV
may be something that the resident uses all the
time and will be of great benefit.
Issues
There are a number of issues which are common
amongst these documents.
First, despite the law, one should not assume
that documents have been “certified” by a
lawyer. Many homes have, to date, failed to
retain a lawyer to review their documents.
Further, the documents may contain legal errors.
Despite the fact that the LTCHA was proclaimed
12

What can be designated as private or semi-private
accommodation is set out in O. Reg. 79/10, s. (1).

13

O. Reg. 79/10, s. 247-247.3, for a list of which homes can
charge higher rates, go to http://www.health.gov.on.ca/
en/public/programs/ltc/docs/rates_charged_preferred_
accommodation.pdf

14

O. Reg. 79/10, s. 91(1)(2.)

15

Metropolitan Toronto (Municipality) v. O’Brien, 1995 CanLII
7053 (ON SC), <http://canlii.ca/t/1vt5n> retrieved on 201409-04
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in 2010, homes continue to use out-dated
documents referencing repealed legislation.
These documents may also contain clauses that
are not allowed under the legislation. One should
review these documents carefully to ensure that
they only contain allowable clauses.
These agreements may also try to require you
to do things that you do not have to do. The first
thing is requiring a “guarantor” or “responsible
party”. Guarantors are persons who agree to be
responsible to pay outstanding amounts if the
person themself is unable or unwilling to do so.
Homes want to be able to sue third parties if the
resident is, for some reason, unable to pay the fees
out of their own money. There is no requirement
for a guarantor and we never recommend that a
person sign as same. In fact, we do not believe
that, under the LTCHA, guarantors are allowed.
If the resident is incapable, the person who has
legal authority should sign the document on their
behalf, striking out any references to “guarantor”
or “responsible party” or being “personally
responsible” and should sign the document
referencing their legal authority to do so, such as
attorney for property.
In some instances the resident may not be able
to pay for preferred accommodation out of their
own funds, and their family will be paying for it
themselves. In this circumstance, there should be
a separate agreement between the home and the
person paying regarding these fees outlining their
responsibility.
The document may also state that if fees
are not paid, the licensee has the authority to
redirect pensions, tax refunds or other monies to
pay off these fees. This should be removed from
the document. The licensee has no authority
to do so and, in fact, will not be able garnish
these funds even if they were to win a judgment
against the resident if the resident’s only income
is government benefits.15 Further, just because
the licensee claims the money, does not mean
that it is in fact owed to them, so it is not prudent
to allow them to recoup money unless they have
proper legal authority to do so.
One must also review the interest being charged:
often, the interest payment is shown as a monthly
payment instead of yearly. For example, 12%
monthly is 144.95% annually - non-compounded,
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and a whopping 286.5% annually – compounded!16

OTHER FINANCIAL RELATED DOCUMENTS

In most cases, this is likely based on some
confusion by the persons drafting the document
in putting an annual instead of monthly rate into
the document – however, one cannot be sure that
they are not charging the wrong rate when it is in
the document.

Pre-Authorized Payments

These agreements may also include clauses
there are strictly prohibited by the LTCHA in a
fee agreement: examples are waivers of liability,
clauses demanding compliance with policies or
behavioural codes, and clauses relating to medical
treatment or personal care.
Refusal to sign these agreements is unrelated
to admission. However, it may change the type
of accommodation that the person lives in. While
there are circumstances where a person may be
entitled to reside in preferred accommodation
without agreeing to pay the higher rate, this is
not universal. In general, if a resident requests
preferred accommodation but will not enter into a
written agreement for same, they can be moved
into basic accommodation.
16

In fact, entering into an agreement where the payee charges
an interest rate of more than 60% is a criminal offence under
s. 347 of the Criminal Code of Canada.
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Many homes will “require” residents to enter
into a pre-authorized payment scheme; however,
they have no such ability. While this method of
payment may be helpful for many, it is up to the
individual to decide whether or not it is right for
them. Residents can insist that they pay by cash,
cheque, or any other method that the home may
accept (debit/credit card).
Trust Account Authorization
Homes must establish and maintain a trust
account where residents or their families can
deposit money for their daily cash needs.
Residents are not required to use the trust
account. Any agreement regarding this account
must meet the requirements set out in section
241 of the LTCHA Regulations.
Rate Reduction Applications
Where a resident is in basic accommodation and
may be entitled to a rate reduction, a rate reduction
application must be applied for. There are numerous
applications, depending on the resident’s personal
situation, that are to be used, as follows:
...continues on page 15
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WHY IS HEALTH CARE CONSENT AND ADVANCE
CARE PLANNING SO MISUNDERSTOOD?
By Judith Wahl, Executive Director

Advance Care Planning initiatives are popping
up all over the health system in Ontario. On the
surface, this may seem to be good thing. These
initiatives are described as being “patient-centred”
efforts to record what patients want or do not want
as treatments, particularly at end of life. These
initiatives are often lauded as a way of saving money
in the health system by not wasting resources on
care that patients do not want to have anyway.
Despite the good intent, many of these initiatives
are fundamentally flawed and, in fact, may have
results that are the opposite of “patient centred”.
These initiatives become little more than checklist
documents, completed by patients or their family
with assistance from facility administrative staff or
social workers. These forms are often completed
as part of an admission process, and without any
contextualized discussion on the patient’s actual
health condition. Staff assisting patients with
completing these forms may not be in a position to
explain relevant treatment options.
Even if the person talking to the patient is a health
practitioner with knowledge of the patient’s present
health condition, that health practitioner may have
fundamental misunderstandings about the law of
health consent and advance care planning. Many
peer reviewed articles on advance care planning
found in the literature do not reflect Ontario law or
do not explain how advance care planning is related
to informed consent, yet these articles are used to
design forms, policies, and practice directives in the
Ontario health system.
In a recent study on the law and practice of health
care consent and advance care planning completed
by the Advocacy Centre for the Elderly and the law
firm of Dykeman Dewhurst O’Brien for the Law
Commission of Ontario (http://lco-cdo.org/en/
capacity-guardianship-commissioned-paper-aceddo), a number of common misunderstandings by
the public, health practitioners and health facilities
were identified. This report explains the law in detail
and makes recommendations for addressing the
ACE Newsletter

identifying problems. A primary recommendation
is for education that correctly describes health care
consent and advance care planning in Ontario. The
problem: to implement this recommendation is
easier said than done.
Many misunderstandings are deeply embedded
in the health system, and are very challenging to
change. For example, few documents used in
health facilities correctly identify the substitute
decision-makers who would be responsible for
making treatment decisions if a patient were not
mentally capable. Documents commonly refer to
the patients’ “next of kin” although the patient may
have executed a power of attorney for personal care
that identifies a friend to act as substitute decisionmaker and not their closest relative. Or, the question
on the facility form may be “Who is the patient’s
POA?” – prompting the person completing the form
to identify the patient’s attorney for Property or
executor in the patient’s will – rather than properly
identifying the patients substitute decision-maker
under the Health Care Consent Act, 1996.
The patient also may not have completed a Power
of Attorney for Personal Care naming someone
to act as substitute decision-maker in the event
of incapacity, yet the patient would still have an
automatic substitute decision-maker by law. In fact,
every person in Ontario has a substitute decisionmaker because the Health Care Consent Act,
1996 provides for family or the Office of the Public
Guardian and Trustee to act as substitute decisionmaker when a patient does not have a court ordered
guardian or attorney for personal care. Some
health practitioners interviewed for the study for
the law commission thought that if a patient had
never prepared a power of attorney for personal
care then the patient had no substitute decisionmaker and the health practitioner was entitled to
make treatment decisions for the patient. This is, of
course, not correct.
This is not to criticize advance care planning. If
done in accordance with Ontario law, advance care
<6>
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planning may be very helpful to both patients and
health practitioners caring for these patients.

or her know how the patient would have
made decisions for him or herself if capable.
The substitute decision-maker must make
decisions for the patient following the wishes
as expressed by the patient, but the SDM
must interpret these wishes - putting them in
context and deciding whether the wishes are
relevant to the particular decision.

As part of any health care consent and advance
care planning initiative, patients should learn:
• That they have the right to make their own
treatment decision as long as they are
mentally capable.
• That they have an automatic substitute
decision-maker by law if they should become
mentally incapable for treatment decision
making.
• That they can choose someone other than
their automatic substitute decision-maker
to take on this role by preparing a power of
attorney for personal care.
• That they can express their wishes about
future care orally, or in writing, or by any
means they use to communicate, to guide
their substitute decision-makers if and when
their substitute decision-maker must make
decisions for them. Patients do NOT have to
prepare a written “advance directive”.
• That their advance care plan is not a consent
to treatment. Despite the advance care plan,
health practitioners must talk to the patient
or their substitute decision-maker before
treatment is administered to get an informed
consent. This is important because the
patient’s condition may have changed since
expressing any wishes about future treatment
or wishes may have been expressed without
knowledge of the full context of the treatment
options.
Similarly, health practitioners should understand that:
• Patients have the right to make treatment
decisions for themselves, no matter how old
or frail they are, as long as they are mentally
capable for this purpose.
• Even if the patient has completed a written
advance care plan, health practitioners must
talk to the patient if capable or the substitute
decision-maker of the incapable patient to
get an informed consent before treatment.
The Advance care plan is NOT an informed
consent.
• The advance care plan is primarily a guide
to the substitute decision-maker to help him
ACE Newsletter

• If the patient has expressed a wish for no
CPR in the event of a cardiac arrest, that
does not mean that the patient is refusing all
treatments
This is, of course, not a complete list of everything
fundamental to an understanding of health care
consent and advance care planning, but only
examples of some of the key learnings that should
be part of a health care consent and advance care
planning education initiative.
ACE has identified education on health care
consent and advance care planning as a priority for its
work this year. ACE staff are revising our website to
include more detailed information and plain language
explanations of consent and advance care planning.
ACE lawyers assisted the Alzheimer’s Exchange
Community of Practice Group in the development
of the Ontario version of the Booklet on advance
care planning distributed by the Canadian Hospice
Palliative Care Association.1 ACE helped design an
E-learning tool on health care consent and advance
care planning for long-term care staff that is being
used in one of the local health integration networks.
ACE is now involved in a number of projects that will
result in the production of various materials, some
directed to health providers and others directed to
seniors, their families and anyone that is a patient
and wants to know more about health consent and
advance care planning.
Any materials produced by ACE (that ACE has
authority to distribute) will be available on the
ACE website. However, we are aware that not
everyone has access to computers to download
such materials. People are welcome to call ACE to
request materials in hard copy (limit of two copies
per request) to be sent by regular mail. Q
1

Canadian Hospital Palliative care Association, Advance Care
Planning Workbook Ontario Edition, (Ottawa: CHPCA) Online,
CHPCA: http://www.advancecareplanning.ca/media/73433/
acp_ontario_workbook_final-rev2013-web.pdf
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COMMENTS ON THE DIGITAL PRIVACY ACT
By Graham Webb, Staff Litigation Lawyer

The controversial Digital Privacy Act passed through
the Senate and received first reading in the House of
Commons in April 2014. This bill has already received
a great deal of media coverage because of changes
it would make to the use of the internet. It is a very
wide-ranging bill that would, among other things,
allow the non-consensual disclosure of personal
digital information, such as internet account histories,
to private businesses for the purpose of investigating
suspected breaches of agreements or laws, where
obtaining consent would compromise an investigation.
In respect of this proposed non-consensual disclosure
of electronic internet information to organizations
that are not law-enforcement agencies, MP
Sean Casey said “it is not just public officers,
it is not just peace officers, it’s anyone.
Anyone in a contractual dispute can now
get private (internet) information without
consent, without disclosure.”1
The same concerns about the
disclosure of personal internet
information without consent spills
over in the same bill to proposed
amendments
to
the
Personal
Information Protection and Electronic
Documents Act (“PIPEDA”). These
changes would allow banks and
other businesses to disclose personal
information
concerning
suspected
financial abuse to a person’s next-of-kin or
“authorized representative” for the purpose of
preventing or investigating the suspected abuse.
Disclosure of financial information could then be made
without the knowledge or consent of the older adult
whose rights are in issue, in circumstances where
obtaining the individual’s consent would compromise
the investigation or prevention of the suspected
financial abuse.
While this provision is well intended, it very badly
misses the mark. It is discriminatory against seniors
1

Canada, House of Commons, Standing Committee On
Justice and Human Rights, 41st Parliament, 2nd Session,
No. 031 ( 12 June 2014) at 1135-1140 (Hon. Sean Casey,
MP (Charlottetown)). Online at http://www.parl.gc.ca/
HousePublications/Publication.aspx?Language=E&Mode=
1&DocId=6670175&File=0 ]
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and would only increase the risk of financial abuse
towards older adults. It is targeted at allowing banks
to disclose to third-parties concerns of financial abuse
relating to older adults. It presumes that older adults
will be mentally incapable of deciding whether to
disclose their own financial information to their families.
It does not permit older adults to designate the person
to whom disclosure could be made as “next of kin” or
an “authorized representative”. Since older adults are
often abused by their close relatives or attorneys for
property, this provision would create a very substantial
risk that banks and other financial institutions
will disclose sensitive financial information
without the knowledge or consent of
an older adult to a person who could
then use that information to commit or
exacerbate financial abuse.
The proposed exception to
federal privacy laws comes at the
request of the Canadian Bankers
Association, which is rightly
concerned about the incidence of
unlawful financial abuse of older
adults. However, the Advocacy
Centre for the Elderly (“ACE”), the
Elder Law Section of the Canadian
Bar Association and experienced trusts
and estates lawyers from across Canada
have repeatedly raised serious concerns
with the breadth and scope of this privacy-law
exception. The Canadian Bankers Association,
federal government officials with responsibility
in this area and the Minister of Seniors and her
staff are well aware of these concerns but have
not yet addressed them. The bill remains before
Parliament without any amendments that would
alleviate these concerns.
One of the most important principles of federal
privacy law is that for all commercial purposes, the
knowledge and consent of the individual is required
for the collection, use or disclosure of personal
information. In any case, personal information may
always be disclosed with the knowledge and consent
of the older adult whose rights are in issue. The sole
focus of the proposed amendments to federal privacy
<8>
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law is the disclosure of personal information, and
particularly banking information, without the older
adult’s knowledge or consent.
PIPEDA already contains privacy-law exemptions
that allow banks and other financial institutions to
disclose personal financial information without the
knowledge or consent of the individual if the disclosure
is made to an investigative body or government
institution where there are reasonable grounds to
believe that the information relates to a breach of
the laws that is happening or is about to happen.
This exemption would already allow banks to report
the suspected financial abuse of older adults to law
enforcement agencies such as the local police service,
and to government agencies such as the Office of the
Public Guardian and Trustee, if the suspected abuse
crosses the threshold of criminal activity.
The new proposal goes far beyond the existing
exemptions by extending the non-consensual
waiver of consent to suspected “financial abuse”
(whether or not the suspected abuse includes criminal
activity) to the individual’s “next of kin” or “authorized
representative” where it is reasonable to expect
that disclosure with the knowledge or consent of
the individual would compromise the prevention or
investigation of the abuse.
Privacy laws should extend equally to all banking
customers, regardless of age. While the proposed
amendments are neutral on their face, they are in
substance discriminatory because they are primarily
directed at older adults who are presumed to be
frail, possibly mentally incapable and vulnerable to
abuse. The proposed amendments do not take into
consideration the mental capacity of the individual:
the proposed exemption would allow the nonconsensual disclosure of financial information in
respect of mentally capable and incapable individuals
alike. Older adults should expect the same statutory
protection of privacy with respect to their banking
information as adults of all other ages, without resort
to unfounded assumptions of frailty, vulnerability and
mental incapacity.
While the non-consensual disclosure of suspected
financial abuse to investigative agencies such as the
police and government agencies the Office of the
Public Guardian and Trustee could well be justified
to initiate a criminal investigation or a guardianship
investigation in appropriate cases, the non-consensual
disclosure to an individual’s “next of kin” or “authorized
ACE Newsletter

representative” is not easily justified and might only
exacerbate the suspected abuse.
“Elder abuse” in general is often defined as harm
caused to an older adult by a person in a position
of trust or authority. There is a very high incidence
of financial abuse caused to older adults by other
persons, such as close family members or attorneys
acting under continuing powers of attorney for
property, who are in a position of trust and authority
with respect to the older adult. Without the knowledge
and consent of the older adult whose rights are
in issue, the non-consensual release of sensitive
financial information to an individual’s “next of kin”
or “authorized representative” could foreseeably
deliver new financial information right into the hands
of an abuser, or create a new risk of further financial
exploitation and abuse by extending the unauthorized
dissemination of sensitive financial information.
Furthermore, the terms “next of kin” and “authorized
representative” are vague and poorly defined, which
unnecessarily extends the scope of an already poorly
designed exemption. Concerns over the definition of
“next of kin” and “authorized representative” could
be greatly alleviated if instead of the proceeding with
the proposed amendments, banks and other financial
institutions would review with banking customers of
all ages the potential for financial abuse, and allow
customers to indicate to whom (if anyone) they would
want financial information disclosed on their behalf if
financial abuse were suspected.
ACE is strongly opposed to the proposed
exemptions to federal privacy law that would allow the
non-consensual disclosure of personal information
to an individual’s “next of kin” or “authorized
representative” on the basis of suspected financial
abuse. However, in the event that Parliament chooses
to proceed with these amendments, which ACE does
not recommend, the proposed exemptions should at
a minimum be changed to define the terms “next of
kin” and “authorized representative”; to require banks
and financial institutions to inform customers of their
authority to disclose confidential information when
financial abuse is suspected; and to require that banks
permit customers to indicate to whom (if anyone) they
would want financial information disclosed on their
behalf if financial abuse were suspected.
ACE also recommends that concerned individuals
and organizations contact their Members of Parliament
about these aspects of the Digital Privacy Act. Q
<9>
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APPEAL BOARD ISSUES IMPORTANT
DECISION ON CONSENT TO DNR ORDERS
By Brendan Gray, Staff Lawyer

You have probably never heard of the Health
Professions Appeal and Review Board (HPARB).
But, on August 8, 2014, HPARB issued an important
decision on the right of incapable patients’
substitute decision-makers to consent before donot-resuscitate (DNR) orders can be placed on
patients’ medical charts.

WHAT IS THE HPARB?
The HPARB is two-steps removed from the
experience of patients in Ontario’s healthcare
system. When patients (or other people) have
concerns about the actions of regulated health
professionals (e.g. doctors, nurses, pharmacists,
etc.) they may make a complaint to one of the 28
self-regulated colleges in Ontario. It is the statutory
responsibility of these colleges to investigate
complaints and issue appropriate dispositions.
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The HPARB’s role is, among other things, to
oversee these regulatory colleges to ensure the
dispositions of complaints are reasonable and are
the product of an adequate investigation.

THE FACTS
In the case of EGJW v. MGC,1 Ms. W. (the
complainant) was the substitute decision-maker for
her mentally incapable father (the patient) pursuant
to the Health Care Consent Act. Her father was
admitted to Sunnybrook Health Sciences Center,
and Ms. W. consented to a plan of treatment which
included that her father’s health care team should
attempt resuscitation in the event he suffered a
cardiac arrest. Without notifying Ms. W., her father’s
physicians determined that resuscitation would
not be appropriate and wrote a DNR order on
his chart. This meant that, if her father suffered a
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cardiac arrest, no Sunnybrook staff or physician
would attempt to perform cardio-pulmonary
resuscitation. Tragically, Ms. W.’s father suffered
a cardiac arrest and died without any member
of the health care team attempting resuscitation,
and without Ms. W. being given an opportunity to
challenge the validity of the DNR order.

THE COMPLAINT TO THE CPSO
Following her father’s death, Ms. W. wrote to the
College of Physicians and Surgeons of Ontario
(the “CPSO”), complaining about the physicians
who wrote the DNR order. This complaint has had
a long procedural history.
At first, the CPSO chose to take no action
against the physicians because it believed the
patient’s death was inevitable and resuscitation
would not have been beneficial to him. Ms. W
appealed this decision to the HPARB, arguing
that the CPSO’s decision had been unreasonable
because it failed to address how the conduct of
the physicians was justified (or not) under both
the CPSO’s own policies and the Health Care
Consent Act. The HPARB ordered the CPSO to
reconsider the complaint.

in force throughout the relevant time period. The
Health Care Consent Act allows patients or their
substitute decision-makers to consent to, or
refuse consent to, a plan of treatment providing
for “the administration to the person of various
treatments or courses of treatment and may, in
addition, provide for the withholding or withdrawal
of treatment in light of the person’s current health
condition.”2 This definition would cover consent
to resuscitation or withholding of resuscitation.
The HPARB also noted that, where physicians
disagree with decisions made by substitute
decision-makers, there is a built-in dispute
resolution mechanism in the Health Care Consent
Act allowing an application to be made to the
Consent and Capacity Board if the physicians
believed Ms. W. was not following her father’s
wishes or acting in his best interest.
In the end, the HPARB held that
The complaint is that a plan of treatment
calling for “Full Code” was changed
unilaterally by the Respondents
[physicians]. The Respondents were
required to obtain consent from the
Applicant as [substitute decision-maker]
before replacing the “Full Code” order with
the DNR order regardless of their view
as to the futility of treatment, and in the
absence of consent were required to invoke
the dispute resolution procedure under the
[Health Care Consent Act].3

The CPSO then reviewed Ms. W.’s complaint
again, and reached the same conclusion. This time
the CPSO found that the physicians had acted in
accordance with Sunnybrook’s policies and the
CPSO’s policies, and also found that the law was
“in flux” at the time these events occurred.
Consequently, Ms. W appealed the CPSO’s
decision a second time to the HPARB.

HPARB’S RECENT DECISION
The HPARB again found that the decision of
the CPSO was unreasonable. The lawyer for the
physicians argued that the Health Care Consent
Act did not apply to this case because withholding
resuscitation is not defined as “treatment” under
Ontario law. The HPARB rejected this legal
submission, and also rejected the argument that
the law in Ontario was “in flux” – noting that the
provisions of the Health Care Consent Act were
1

2014 CanLII 49888 (ON HPARB), online: http://www.canlii.
org/en/on/onhparb/doc/2014/2014canlii49888/2014canl
ii49888.html

2

Health Care Consent Act, 1997, s. 2(1)

3

Supra, Note I, at para. 51
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The HPARB again sent this complaint back to
the CPSO for reconsideration.

WHY IS THIS DECISION IMPORTANT?
The decision of the HPARB in EGJW v. MGC
supports the Advocacy Centre for the Elderly’s
long-time position that consent is required before
a plan of treatment under which the patient is “full
code” is amended to add a DNR order.
Practically, this decision means that, if you are a
substitute decision-maker for an incapable patient
and you have consented to a plan of treatment that
includes resuscitation, the patient’s physicians
cannot put a DNR order on his/her medical chart
without consent OR an order of the Consent and
Capacity Board. Q
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CONDITIONS FOR CONFIRMING CAPACITY IN
POWERS OF ATTORNEY FOR PERSONAL CARE
By Rita Chrolavicius, Staff Lawyer

Powers of Attorney for Personal Care do not
come into effect immediately after they are
signed. Rather, they only come into effect when
the grantor (the person appointing the attorney for
personal care) becomes incapable. Furthermore,
the Substitute Decisions Act, the legislation
that governs Powers of Attorney for Personal
Care, contains provisions that permit a Power of
Attorney for Personal Care document to contain
conditions that prevent the attorney from making
certain decisions unless the fact that the grantor
is incapable of personal care has been confirmed.
In ACE’s experience, health practitioners and
members of the public frequently misunderstand
the effect of such conditions. As set out below,
these conditions are only effective for decisions
not governed by the Health Care Consent Act.

HEALTH CARE CONSENT ACT DECISIONS
Section 49(1)(a) of the Substitute Decisions Act
provides as follows:
ACE Newsletter

When power of attorney effective
49. (1) A provision in a power of attorney for
personal care that confers authority to
make a decision concerning the grantor’s
personal care is effective to authorize the
attorney to make the decision if,
(a) the Health Care Consent Act, 1996
applies to the decision and that Act
authorizes the attorney to make the
decision; or
…
Accordingly, the pertinent question is: to what
decisions does the Health Care Consent Act
apply?
The Health Care Consent Act deals with three
types decisions:
1. Consent to treatment or a plan of treatment
proposed by a health practitioner (such as a
doctor, nurse, etc.).
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2. Consent to admission to a long-term care
home. This type of decision does not
include consent to live in other types of
accommodation, such as a private residence,
a private care home, or a retirement home.
3. Consent to receipt of personal assistance
services in a long-term care home.
For decisions governed by the Health Care
Consent Act, a power of attorney for personal
care comes into effect only when there has been
a finding of incapacity by a health practitioner
(for treatment decisions) or an evaluator1 (for
admission to a long-term care home and/or
receipt of personal assistance services). The
finding of incapacity must be made with respect
to the particular decision at issue. In order for the
attorney for personal care to have authority under
the Health Care Consent Act, the incapable patient
must also not have a court ordered guardian of the
person with authority to give or refuse consent to
treatment, admission to long-term care, or receipt
of personal assistant services, as applicable.
If the Power of Attorney for Personal Care
document contains a condition that the Power

of Attorney for Personal Care does not become
effective until, for example, the grantor has been
assessed by their long-time doctor, that condition
does not apply to Health Care Consent Act
decisions. If the grantor is in hospital and if that
doctor has proposed surgery and believes that the
grantor is incapable of consenting to the proposed
surgery, the doctor proposing surgery may make
the legal finding of incapacity and obtain a consent
or refusal of consent from the attorney for personal
care (assuming there is no guardian of the person
with authority over this decision). This is because
the Health Care Consent Act authorizes the health
practitioner or evaluator to make this finding of
incapacity and to obtain a consent or refusal of
consent from the appropriate substitute decisionmaker. In these circumstances, there are already
protections in place for grantors who disagree with
the finding of incapacity, as grantors can request a
hearing before the Consent and Capacity Board to
dispute that finding.

NON-HEALTH CARE CONSENT ACT PERSONAL CARE DECISIONS
For decisions not governed by the Health
Care Consent Act,2 the Substitute Decisions Act
provides that the Power of Attorney for Personal
Care comes into effect as follows:
When power of attorney effective
49. (1) A provision in a power of attorney for
personal care that confers authority to
make a decision concerning the grantor’s
personal care is effective to authorize the
attorney to make the decision if,
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1

An “Evaluator” is defined under s. 2(1) the Health Care
Consent Act to be (a) a member of the College of
Audiologists and Speech-Language Pathologists of Ontario,
(b) a member of the College of Dieticians of Ontario, (c) a
member of the College of Nurses of Ontario, (d) a member
of the College of Occupational Therapists of Ontario, (e)
a member of the College of Physicians and Surgeons of
Ontario, (f) a member of the College of Physiotherapists
of Ontario, (g) a member of the College of Psychologists
of Ontario, or (h) a member of a category of persons
prescribed by the regulations as evaluators. In addition
to the various health practitioners listed in this definition,
the Health Care Consent Act, Regulation 104/96 states that
social workers are also considered to be evaluators. The
term “social worker” is defined as a member of the Ontario
College of Social Workers and Social Service Workers who
holds a certificate of registration for social work.

2

This would include personal care decisions about, inter alia,
nutrition, shelter, clothing, or hygiene that do not fall within
the three types of decisions governed by the Health Care
Consent Act, discussed above.
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…
(b) the Health Care Consent Act, 1996
does not apply to the decision and the
attorney has reasonable grounds to
believe that the grantor is incapable
of making the decision, subject to any
condition in the power of attorney that
prevents the attorney from making the
decision unless the fact that the grantor
is incapable of personal care has been
confirmed.
Method for confirmation
(2) A power of attorney that contains a
condition described in clause (1) (b) may
specify the method for confirming whether
the grantor is incapable of personal care
and, if no method is specified, that fact
may be confirmed by notice to the attorney
in the prescribed form from an assessor
stating that the assessor has performed an
assessment of the grantor’s capacity and
has found that the grantor is incapable of
personal care.
Instructions to assessor
(3) A power of attorney that contains a
condition described in clause (1) (b) may
require an assessor who performs an
assessment of the grantor’s capacity to
consider factors described in the power of
attorney.
As stated above, a Power of Attorney for
Personal Care may specify a method for
confirming whether the grantor is incapable of
personal care. For example, the grantor may
name a particular individual or a particular doctor
as the person who is to confirm whether the
grantor is incapable with respect to a particular
personal care decision (such as what clothing
the grantor will wear). Where this is the case,
the specified method for confirming incapacity

must be followed before the attorney for personal
care can make a non-Health Care Consent Act
personal care decision for the grantor.
If no method is specified for determining
capacity (but the Power of Attorney still states that
incapacity must be confirmed), then an “assessor”
must be used to perform an assessment of whether
the grantor is incapable with respect to personal
care. Assessors are social workers or members
of regulated health professions (such as doctors,
nurses, psychologists, etc.) who are registered
with the Capacity Assessment Office and meet the
other legislated requirements.3 Assessors charge
fees for their services. If a Power of Attorney for
Personal Care contains such a condition, the
Power of Attorney document may also require
an assessor who performs an assessment to
consider particular factors.
Where there is no condition requiring incapacity
to be confirmed, the attorney for personal care
may begin making non-Health Care Consent Act
decisions where he/she has reasonable grounds
to believe that the grantor is incapable of making
the decision.

FINAL THOUGHTS
There are many circumstances in which
individuals should not sign a Power of Attorney
for Personal Care. There are cases in which
attorneys have used the Power of Attorney for
Personal Care document to restrict the liberty
of donors who have signed these documents.
For a more detailed discussion of this issue,
read the paper on our web site entitled “Think
Before You Sign: Misuse Of Powers Of Attorney
For Personal Care”. 4 Q

3

See O. Reg. 460/05 under the Substitute Decisions Act.

4

http://www.acelaw.ca/appimages/file/Misuse%20of%20
Powers%20of%20Attorney%20for%20Personal%20CareLR%203.pdf
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PAPERS
...continued from page 5

1. Resident With a Notice of Assessment (NOA)
2. Resident Without Notice of Assessment (NOA)
3. Resident With a Notice of Assessment and
Transitioning to new Government Benefit(s)
4. Resident Receiving ODSP
5. Schedule A: Spouse Dependant
6. Schedule B: Child Dependant
7. Schedule C: Continuation of Previous
Dependant Deduction.
While home staff should be knowledgeable about
the rate reduction process and required documents,
they often are not. If the resident or the person
who is applying on their behalf is unsure or do not
believe that they are being granted the appropriate
reduction, they should seek further advice. See
“Issues with Long-Term Care Rate Reductions” for
a discussion of these problems.17

COMPLAINTS
Like any other issue in a long-term care home,
the resident has a right to complain if there are
any issues relating to the documentation that
has been provided to them. A complaint can
be made to the Ministry of Health and Long
Term Care regarding these documents, and the
Ministry will inspect regarding same and can
require the home to correct the issue.18

NEW MANDATORY ENROLLMENT
FOR DIRECT DEPOSIT OF
GOVERNMENT PAYMENTS
By Claire Flatman, Summer Student

The Government of Canada is making enrolment
for direct deposit of government payments
mandatory as of April 1, 2016. This means that
the federal government will no longer be issuing
cheques for government payments such as Canada
Pension Plan, Old Age Security, Income Tax, GST/
HST payments, Veterans Allowance and Benefits,
and Child Tax Benefits as of April 1, 2016. Instead,
all payments will be deposited electronically to your
bank account.

HOW DO YOU ENROLL?
If you are currently receiving payments by cheque,
you must enroll for direct deposit by completing
a form found online at http://www.directdeposit.
gc.ca/. Or you can get a form at your local Service
Canada Centre or your financial institution. You can
also receive assistance completing the form on the
phone by calling 1-800-959-8281. You only need to
complete one form for all payments you receive. You
will need the following information to complete the
form:
• your payment type(s)
• the banking information for the account
you would like the payment deposited to
(branch, financial institution, and account
number found at the bottom of a cheque for
your account);

CONCLUSION
One should review all documents carefully,
whether upon admission or at another time
during the residency, as the documents provided
may not meet legal standards and cannot be
“required” as part of the residency. Where there
are concerns, one should carefully review the
documents and consult with a lawyer regarding
the resident’s rights. Q
17

Jane E. Meadus, Advocacy Centre for the Elderly, ACE
Newsletter, Winter, 2014.

18

For examples of inspection findings regarding noncompliance related to documentation, see Caressant Care
Marmora, Inspection No. 2013_179103_0026 dated August
2, 2013 at http://publicreporting.ltchomes.net/en-ca/File.asp
x?RecID=8055&FacilityID=20063 and Stirling Manor Nursing
Home, Inspection NO. 2013_179103_0030 dated August 2,
2013 at http://publicreporting.ltchomes.net/en-ca/File.aspx?
RecID=8056&FacilityID=20472
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• your social security number and;
• your name, address, and date of birth
If you are already enrolled for direct deposit make
sure you update your information if your address or
banking information changes. Q

Sources:
http://www.servicecanada.gc.ca/eng/sc/direct-deposit/
http://www.tpsgc-pwgsc.gc.ca/recgen/txt/faq-eng.html#a3
http://www.cra-arc.gc.ca/gncy/dd/menu-eng.html
http://news.gc.ca/web/article-en.do?nid=667819
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COMMENTS FOR THE EDITOR

ELECTRONIC NEWSLETTERS

Comments about this newsletter may be sent to
the editor, Brendan Gray, via regular mail or email
at grayb@lao.on.ca.

To receive a copy of this and future newsletters electronically, please send an email to
gillardt@lao.on.ca.



APPLICATION FOR MEMBERSHIP
Advocacy Centre for the Elderly*
2 Carlton Street, Suite 701, Toronto, Ontario M5B 1J3 • Phone: 416-598-2656 • Fax: 416-598-7924
www.acelaw.ca
Please feel free to photocopy this page and send it to ACE to become a member!

Name (Individual/Corporate):
Corporate Contact (if applicable):
Address:

Apt.:

City:

Postal Code:

Telephone (Home):

Business:

Email:
MEMBERSHIP FEE (check one)

Individual ($10.00 enclosed

Corporate ($25.00 enclosed)

In addition to my membership fee, a donation of $

is enclosed.**

Your membership is important. If the fee presents financial difficulties, please feel free to join anyway.
Committee Membership:
I am interested in seniors’ issues and would consider membership on an ACE Committee.

Yes

No

Membership Expiry Date: Annual General Meeting, Fall 2015
By-Law No.1, 14.9 states: No owner or management official of a long term care facility, or employee of any
organization representing long term care facilities shall be eligible to be elected to the Board of Directors of
the Advocacy Centre for the Elderly.

* ACE is incorporated as a non-profit corporation under the name “Holly Street Advocacy Centre for the Elderly Inc.”
** A tax receipt will be issued for donations over $10.00.
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